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ELECTION LAWS IN REPUBLICAN ROME 



By Richard Wellington Husband 
Dartmouth College 



During the whole period of the existence of the electoral as- 
semblies the Romans endeavored unsuccessfully to check the growth 
of corrupt practices at elections. They legislated many times on 
the subject for nearly four hundred years, but apparently the evils 
continued to increase, notwithstanding the fact that the penalties 
became ever more severe. The first law recorded on corruption at 
elections is placed by Livy in the year 432 B.C., when candidates 
for office were forbidden to whiten their garments for the purpose 
of calling attention to themselves. It is evident that even at that 
early period the city had grown to such an extent that the voters 
might not know, even by sight, the persons who were politically 
prominent. Candidates for the highest offices in the state realized 
that they could go about the streets unnoticed, and undertook by 
a display in dress to render themselves conspicuous. But it is 
impossible to believe that a law of such peculiar content was the 
first expression of opinion on the part of the Romans against solicit- 
ing votes in some manner. Asking a voter for his vote would 
obviously occur to a candidate long before any effort to attract the 
attention of voters by peculiarity in dress. All canvassing must 
have been considered objectionable, so we must suppose that an 
attempt was made to put an end to it by forbidding candidates to 
solicit votes. But of this we have no record. Only after they had 
been forbidden to approach voters directly would the Roman can- 
didate, like the candidate of any other nation, seek to attract 
attention by adopting some other device. Even this was now 
prohibited. 

And yet the new act of legislation did little, if anything, to 
check canvassing. Soliciting votes evidently proceeded openly 
during the next three quarters of a century, apparently even more 
openly than before the enactment of the law. In several places 

335 



536 TEE CLASSICAL JOURNAL 

Livy states that patrician and plebeian candidates were equally- 
guilty of ostentatiously conducting their electoral campaigns. By 
this time the Romans saw the hopelessness of their effort to stop 
the activities of candidates, or possibly they came to a realization 
that canvassing in a moderate manner was quite proper. At any 
rate Livy says that in the year 358 B.C. a law was proposed to the 
people by a tribune, Gaius Poetelius, with the concurrence of the 
Senate, which was intended merely to limit the degree of canvassing 
which would be considered proper. It was expected, according to 
Livy's account, that this law would put an end to the excessive 
canvassing of the new men, who were in the habit of visiting the 
markets and the country gatherings. The implication seems clear 
that seeking votes in these places, and on certain occasions, was 
declared illegal. What further restrictions were adopted is not 
stated by Livy. But the reason for the enactment can scarcely be 
that assigned by him. The measure was proposed by a tribune, 
and had the sanction of the Senate, and "they believed" that the 
bill would prove effective against the new men. It is natural to 
regard Poetelius and the Senate as the persons implied in the sub- 
ject of the verb, but that is a curious combination. Why should a 
tribune of the plebs be allied in sentiment with the Senate, and 
against the interest of candidates of his own class ? It is to be 
remembered that only eight years earlier the Licinian-Sextian laws 
had been enacted by the people after a bitter struggle lasting for 
ten years. The vital point in the controversy was the conten- 
tion on the part of the plebeians that men of their class, the new 
men, should have the opportunity for admission to the consulship 
on a par with that of the patricians. And now, just eight years 
later, so Livy says, the Senate found a tribune ready to ask the 
people to pass a bill which would assuredly, they thought, make 
ineffective that law for which they had struggled so long. It is 
clear that Livy believed that the law of Poetelius was one in the 
interest of the patricians, for in the next sentence he says that a 
bill carried in the following year to limit the legal rate of interest 
pleased them less than the bill of Poetelius. 

One can readily believe that a tribune could be secured to per- 
form this act of faithlessness to his party, for that had happened 
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before and was to happen many times again, but it is inconceivable 
that the people would have voted for the measure, if the result were 
to be what Livy says. It is far more probable that the people 
became weary of the persistency of the candidates of either class 
and induced a tribune to make a proposal restricting the permis- 
sible extent of canvassing. The Senate could not well refuse to 
give its sanction after the recent severe struggle with the people, 
and so allowed it to be submitted to a vote. An enactment of this 
kind would bear more heavily on the patricians than on the ple- 
beians. The words used by Livy indicate that candidates had 
already contracted the habit, characteristic of the later Republic, 
of going to the towns round about Rome securing support. The 
leisure class of the patricians could do this more easily than the 
plebeian candidates, and as a result the prohibition of this form of 
activity would injure their canvassing to a greater degree than it 
would that of their plebeian opponents. 

There is but one reasonable alternative suggestion that has been 
made. Since a tribune, who was probably already known for his 
democratic sympathies, made the proposal, it must have been one 
in the interest of the plebeians. The thing that would most assist 
the people would be limiting the number of candidates, for hereto- 
fore the plebeian candidates had probably been so numerous, and 
had so divided the plebeian vote that they could not be elected, 
with the result that the patrician candidates got the offices. But it 
is hard to see how that could have been the point at issue, for there 
is no foundation for the assumption that plebeian candidates had 
come forward in such large numbers. Nor could such a proposal 
have been at all pleasing to the patricians, as Livy says it was. 
Even with this interpretation we are forced to the conclusion that 
Livy is wrong in his explanation of the ground for making the pro- 
posal. It is simplest therefore to adopt the explanation first given, 
for that seems to harmonize best with the political situation since 
the enactment of the Licinian-Sextian laws. 

What may have been the immediate effect of this measure can- 
not be told. But the chances are that it bore some fruit, for the 
next innovation on the part of ambitious seekers after political 
favor took a different direction. We learn from Livy that in the 
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year 314 B.C. the Romans forbade the formation of coalitions 
between two candidates. This was an evil which remained as long 
as there were popular elections, and even honorable men like Cicero 
were ready to trade votes with a fellow-candidate in order to defeat 
a third. Evidently then the law of Poetelius also became a dead 
letter. We hear nothing further on the subject of corrupt practices 
for over a hundred years, and then Plautus remarked that canvas- 
sing was sanctioned by custom, and that the laws did not forbid it. 
But it is an interesting fact that by this time there were two words 
in the Latin language to describe canvassing for office, one of which 
denoted the legal form, ambitus, and the other the illegal form, 
ambitio. 

Only twenty years later, in 181 B.C., the Cornelian-Baebian 
law was passed, but Livy merely mentions the fact of its enactment 
and says absolutely nothing about its provisions or its effects. A 
chance citation by Nonnius Marcellus from a speech by Cato has 
been taken as evidence that this law prohibited the bestowal of 
largesses, which was indeed the fundamental point in the whole 
series of bills on the subject. However we are not left wholly in 
the dark as to the situation during the years following this enact- 
ment, for Julius Obsequens says that in the year 166 the elections 
were held only after intense canvassing, so we may conclude that the 
statute failed of its purpose. Again in 159 the Cornelian-Fulvian 
law against corrupt practices was passed, and here also we have 
little information about the nature of its terms. The elder Pliny 
makes a remark which indicates that the penalty prescribed for 
infringement of the provisions of this law was exile for ten years, 
and that seems highly probable, for it accords with the nature of 
penalties for criminal offenses of that period. But Polybius writes 
a few years later that the penalty for illegal canvassing was death. 
In this, however, he is evidently mistaken, just as he is when he 
says that bribery and other corrupt practices were uncommon in 
Rome. He seems to have known the penalties of the Twelve 
Tables, and evidently thought they had survived, whereas they 
had long been superseded in fact by milder punishments. 

In the hope of decreasing the opportunities of candidates for 
corrupting the electorate, the Gabinian law of 139 introduced the 
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secret ballot, and just twenty years later Marius caused narrow 
passages, called "bridges," to be erected on the Campius Martius, 
through which the voters must pass in order to cast their ballots. 
This had for its object the rejection by scrutiny of all whose names 
did not appear in the censor's lists, and thereby another form of 
corruption is revealed which had been the subject of repeated legis- 
lation by the Romans. Probably about this time a permanent 
criminal court was established to try cases of corrupt practices, and 
it must have been an active court, if the scandals of the year 114 
can be taken as an indication of the conduct of candidates for office. 
It would be reasonable to assume that Sulla was responsible for 
legislation on the subject of bribery, as he was for legislation on 
practically the whole range of the criminal law, but the direct evi- 
dence for such an assumption is very slight. In fact only a single 
passage written by a scholiast on one of Cicero's orations contains 
a statement that may refer to an enactment of this kind. The 
scholiast says that the Cornelian law fixed the penalty for corrupt 
practices at exclusion from office for a period of ten years, and that 
this was a lighter penalty than that contained in the laws of Cal- 
purnius and Cicero, passed some time later. This scholiast lived 
during the later empire, and no person of his time could use the 
phrase "Cornelian law" without further modification, unless he 
meant his readers to understand that he was speaking of a law of 
Sulla. This was a common phrase among the later legal writers, 
and is very frequent even among the compilers of the Corpus of 
Justinian. The penalty, also, is what we should expect Sulla to 
impose. Of course we have little knowledge of the penalties fixed 
by the earlier statutes, but they were certainly heavier than that 
mentioned by the scholiast. And when the scholiast says that the 
law of Calpurnius was passed some time later, he could not have 
meant some time later than the Cornelian-Baebian law of 181, or 
than the Cornelian-Fulvian law of 159, for it is impossible to believe 
that he would have referred to this great interval in such careless 
language. We are forced, therefore, to conclude that Sulla legis- 
lated on corrupt practices, along with his other measures on the 
criminal law, and that he prescribed the penalty of exclusion from 
office for ten years, but without any other positive disabilities. 
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The most important feature of the Calpurnian law, passed in 
67 B.C., was the increase in the penalties for this crime. Cicero, 
whose own law on the same subject was passed just four years 
later, expressed his pleasure at the severity of the law of Calpurnius. 
He was moved to this expression of opinion by his satisfaction at 
the conviction of two consuls-elect in the year 66. The exact pun- 
ishment prescribed is thus stated by a scholiast on Cicero's oration 
for Sulla: "the law of Calpurnius was still more severe, for it 
punished by a fine, and in addition it prohibited one who was con- 
victed from holding office at any time thereafter." Another item 
is added by Dio Cassius, which we should naturally have assumed, 
that a person convicted under this law was excluded from the 
senate. A novel feature of the law is mentioned by Asconius, who 
says the distributors of the money in behalf of the candidates could 
also be prosecuted. This sounds extremely probable, in view of 
the fact that we know from other sources that the business of 
bribery had grown so enormous that a thorough organization was 
necessary in order to conduct it successfully. Another point in 
connection with the Calpurnian law is brought to our notice twice 
by Cicero in his speeches. He hints pretty clearly that those who 
conducted a successful prosecution in the court for hearing cases of 
bribery received a reward. Unfortunately he does not tell what the 
reward was. The last bit of information we have is that one who 
by his evidence convicted another received thereby immunity for 
himself. Several interesting cases arose under this law, one of the 
most interesting being that resulting from the consular election in 
the year 66. There were four candidates in the field, and appar- 
ently bribery and violence were rampant. The two who were 
elected, P. Cornelius Sulla and P. Autronius Paetus, were imme- 
diately prosecuted by their unsuccessful opponents, and both were 
convicted. A new election was held, and the two former candidates 
were now elected after their successful prosecutions of the consuls- 
elect. 

During the last century of the Republic the formation of politi- 
cal clubs became a very common method adopted to influence 
elections. Asconius says that in the year 65 these began to spring 
up in great numbers, and proved decidedly inimical to the welfare 



ELECTION LAWS IN REPUBLICAN ROME 541 

of the state. These became so potent and so objectionable that in 
the year 64, three years after the Calpurnian law, they were all 
abolished. It must be that something of this kind was responsible 
for the Fabian law of 66, although Cicero explains it in another 
way. It was alleged by the prosecutors of Murena three years 
later that Murena had a large escort of followers as he went about 
the streets of Rome during his candidacy for the consulship. 
Cicero replies: "Prove that it was for hire, and I will admit that 
that was a crime; but if they were not hired, what is there that 
you object to?" And the orator contends that this is simply an 
attention which the poorer classes are fond of showing to prominent 
men, and that they should not be deprived of the opportunity: "Do 
not then, Cato, deprive the lower class of men of this power of show- 
ing their dutiful feelings; allow these men, who hope for everything 
from us, to have something also themselves, which they may be 
able to give us." This all sounds so delightfully nai've that it must 
be intended to obscure the real truth. The chances are that 
neither Cicero nor Cato wished to admit publicly that the law was 
powerless to check the growth of these dangerous clubs, so they 
both took this circuitous route toward their object. In the same 
spirit Cicero continues to show the desire of the commons to per- 
sist in their display of gratitude toward men in public places: 
"Therefore they resisted the Fabian law, which dealt with the 
number of attendants a candidate could have." 

The elections of the next few years show at least no diminution 
of the various forms of corruption, but we hear of no prosecutions 
until that of Murena in 63 B.C. This was in the year of Cicero's 
turbulent consulship, when the elections were attended by much 
confusion and violence. It had been necessary to postpone them 
from month to month out of fear of the extreme rioting which 
Catiline was causing in the streets. In the midst of this wild com- 
motion the Senate spent much time debating on the subject of 
purifying the elections by new legislation. Apparently Sulpicius, 
one of the candidates for the consulship, exasperated by the suc- 
cess that was attending the canvassing of his opponent Murena, 
kept the subject constantly before the senate. It would seem that 
Sulpicius watched every move made by Murena, and wished to 
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have each of his seeming misdemeanors incorporated in a new law 
on corrupt practices. Many senators, including Cicero, thought 
that these matters were amply provided against by the law of Cal- 
purnius, or could be punished because they were contrary to the 
spirit of that law, even if they were not literally incorporated in it. 
However, Sulpicius finally prevailed upon the senate to submit his 
proposals to the people, and Cicero, as consul, undertook to make 
the requisite motions formally at a stated meeting, when suddenly 
the whole matter was vetoed by a tribune named Orestinus. The 
exact proposals of Sulpicius are thus stated by Cicero: "If any 
men who had been bribed went to meet the candidates, if men 
followed them for pay, if places were given to men by tribes to see 
the gladiators, and likewise if dinners were provided for the common 
people, these things should be regarded as violations of the Cal- 
purnian law." The penalty for such practices was exile for the 
person giving the bribe, and some form of punishment, not specified, 
for the recipient. 

Sulpicius also made a most interesting and significant proposal, 
to the effect that a new method of voting at elections be adopted, 
whereby the corruption of voters would be attended by less success. 
Whether this took place before or after the rejection of his other 
proposals, or indeed was a part of them, cannot be told. At this 
time each of the thirty-five tribes voted separately, and a majority 
vote of the tribe counted as the tribal vote. Then a majority of 
the thirty-five tribal votes was necessary to an election. The pro- 
posal of Sulpicius was, according to Cicero: "You demanded pro- 
miscuous voting, an extension of the Manilian law, an equalizing 
of all the interests, and ranks, and of all the votes. Men of posi- 
tion and influence in their neighborhoods and municipalities were 
angry that such a man should strive to abolish all degress of rank 
and popular favor. You also wanted to have jurors selected by 
the plaintiff, with the result that the secret hatreds of citizens, which 
are now limited to silent disagreements, would break forth against 
the fortunes of all distinguished citizens." A plan like this could 
never be acceptable to a Senate that secured office more easily by 
the old method. 
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But out of all the discussion a new law was evolved, which goes 
by the name of the Tullian law, for it was proposed by the consul 
Cicero at a meeting of the people, called for the purpose of voting 
upon the measure, after its sanction by the Senate. The two out- 
standing characteristics of the law were, that it was more severe 
in its penalties than even the Calpurnian law had been, and that it 
definitely prohibited several acts which the Senate thought the 
Calpurnian law had intended to prohibit, but had not expressly 
included. A scholiast gives in a general way the extent of the 
penalties: "After the condemnation of Sulla and Autronius, the 
consuls C. Antonius and Cicero prescribed more heavy penalties for 
corrupt practices, namely, in addition to those established by the 
earlier laws, they punished those convicted by banishment." This 
is confirmed by a passage in Dio Cassius, to the effect that banish- 
ment for ten years was included in the penalty. The passionate 
peroration of Cicero, in his speech for Murena, gains its full force 
only when this heavy penalty is remembered: "But why do I 
speak of his mother and his home, when the new penalty of the law 
deprives him of home and parent and of association with his rela- 
tives, and even of seeing them?" When we recall the fondness of 
Cicero for emotional appeals at the close of his forensic speeches, 
we can realize how he must have been wounded by a remark of 
Laterensis, to which he refers in these words: "And then you said 
that I had put banishment as the penalty for corrupt practices with 
this in view, that I might be the better able to include the element 
of pity in my perorations." 

The best method of ascertaining the provisions of the law is by 
a study of the course of the argument in Cicero's defense of Murena, 
for there is little said directly about it by ancient writers. A scholi- 
ast says that Cicero's law prohibited candidates for office from giv- 
ing gladiatorial exhibitions at any time during the two years next 
preceding the year in which they expected to become candidates. 
And Cicero himself refers to this provision of his law, by stating 
that one exception was made, namely, that such an exhibition could 
be given in fulfilment of a duty prescribed by a will. Only one 
other point is mentioned, that also by Cicero, who says that the 
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law contained a clause to the effect that one who tried to have his 
case postponed on a plea of illness could be punished, provided it 
were shown that his excuse was false. Cases are cited which show 
that this was a not uncommon ruse on the part of defendants, who 
hoped that lengthy postponement might induce plaintiffs to 
abandon their cases, or, at the worst, that they might find a more 
lenient court during the next year. 

It was under this law, and very shortly after its enactment, that 
Cicero's great defense of Murena was conducted. Only two other 
laws were enacted during the republican period on the subject of 
corruption in connection with elections, and one of these is con- 
cerned with elections only as an incident in its whole aim. In the 
year 55 B.C. a measure, called the Licinian law on political clubs, was 
proposed and carried by Crassus, during the consulship of himself 
and Pompey. The law had for its purpose the complete abolition 
of those secretly formed clubs, which aimed at exerting an influence 
on elections and legislation in every possible way. They would 
resort to rioting as well as to bribery. Consequently the law of 
Crassus was intended as much to effect tranquility in the city as it 
was to decrease bribery and other forms of corruption in connection 
with the elections. The distinction between the law of Crassus 
and other laws relating to matters of bribery is obvious from the 
fact that the Romans established a separate criminal court to deal 
with cases arising from this special law. The most famous case 
under this law is that of Plancius, who was defended in 54 b.c. by 
Cicero. Three years later, in 52 B.C., during the sole consulship, 
or quasi-dictatorship, of Pompey the last republican law on corrupt 
practices was enacted, and Velleius Paterculus says that it put an 
end forever to bribery. Plutarch adds that the feature of the law 
of Pompey was that every successful candidate for office should 
declare upon oath in what manner he had won his election, and 
Appian says that this was made retroactive, so that it should cover 
the whole period back to the first consulship of Pompey. Naturally 
such a law caused a great turmoil in the state, both among holders 
of office and among their supporters. It seems to have prevailed 
in the end, but in this connection it must be remembered that popu- 
lar elections also soon came to an end, for the functions of the 
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assemblies were swallowed up by the extending powers of the 
Senate and the emperors. 
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